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My name is Sam Fortier.  I’m a lawyer in Anchorage.  I’ve represented tribal communities for over twenty years now.  
The one thing that I have been fortunate in, I think in this is that I have been able to be a student of traditional justice to some extent for the past twenty years too.  Folks have allowed me to study under them and they’ve taken the time to teach me.

One of the things that I’ve learned is that with respect to Alaska Native justice that the important thing is its restorative, which seems to be a rather conflicting standard for western style of retributive justice in a way.

With that I think, with that idea, I’d like to launch into the case that I’m really here to talk about, which is the Native Village of Perryville against Tagg.  It was a case that gained some noterighty a few years ago.  And it was reported in the newspapers and so on, it involved what’s been termed as a tribal banishment.  But personally, I don’t think that the folks of the Native Village of Perryville saw it as a banishment.  

The facts of the case I think are compelling.  Mr. Tagg was a tribal member.  He is a tribal member of the Native Village of Perryville.  The Native Village of Perryville, itself is one of the first organized IRA Councils in the State—organized tribes in the State.  It was organized in the late 30’s.  

The people of Perryville are from a place called Katmai, which is on the Alaska Peninsula near what is now Katmai National Park.  They were moved down to Perryville after the Novarupta eruption in 1912.  And when they moved down there, they took their traditional ways with them including their traditional law—the importance of council; the importance of Elders.  And I think very importantly, the importance of restorative justice and a respect for the law, including traditional law.

Mr. Tagg stepped outside of what the norms were for the Native Village of Perryville on a number of occasions.  In the late 1990’s he went on a rampage and beat up a number of people, including his—the lady he was living with and her children.  

Because Perryville is so remote because it’s so – the weather is such a key factor in whether or not you can get in and out of Perryville, it took the Alaska State Troopers several days to get to Perryville during which time Mr. Tagg was confined to a house and somewhat under an arrest by the people of Perryville so he couldn’t hurt anybody else.

He was flown out and the council met and after a lot of conferencing and so on, it was determined that Mr. Tagg wouldn’t be welcome back in the village until he could behave as a member of the Native Village of Perryville was expected to behave.  Not to beat up people; not to harm people.

About a year later his girlfriend and the girlfriend’s grandfather, who was a respected Elder of the Village, petitioned the Village Council to allow Mr. Tagg to come back.  And the Village Council allowed Mr. Tagg to come back under certain conditions.  One of which was that the grandfather, who is quite elderly by that time, would vouch for him and would make sure that he behaved.  

Mr. Tagg was in the Village for several weeks before mayhem was committed again by Mr. Tagg.  This time it was quite serious.  There were three or four people that were beaten very badly; the health aide was called out.  She had to call out the reserves none of whom had been trained.  

Again, because Perryville is so remote, it took the Troopers two to three days to get down there during which time Mr. Tagg also threatened his mother.  And his mother’s living with a gun and so on and he had to be confined again.  

When the Troopers came, they took Mr. Tagg out of the village.  He was taken to Dillingham and in that interim period, the Council elected—the Council met as a court again.  They talked about Mr. Tagg and they determined that Mr. Tagg really couldn’t come back to the Village until he was reformed.  
They submitted that order to the sentencing court – Judge ____ in Dillingham who delivered it to Mr. Tagg and told Mr. Tagg that he wouldn’t take any legal position on it, but he would take it seriously.

About a year after that, the Village received word that Mr. Tagg was going to come back to the Native Village of Perryville.  

They had the order and what they decided to do was something that’s a bit unusual.  They decided to seek the assistance of the Alaska Superior Court.  Again the people have a strong tradition of law and respect for the law.  

So they did take the order to the Superior Court.  Judge Mahallski granted an injunction, which was termed a permanent injunction prohibiting Mr. Tagg from returning to the Village.  And that was served on Mr. Tagg.  

It was also served on the air carrier for the area; PenAir as well as the Alaska State Troopers.  

Several weeks after that order came down, Mr. Tagg decided he would defy it and headed down to Perryville.  Kind of by happenstance, a State Trooper was on the same airplane as Mr. Tagg was on and headed down to Perryville.  And when the plane arrived, the Council requested the Trooper to have Mr. Tagg returned because he’d been banished.

Mr. Tagg refused to leave and basically the Trooper told the Village that he would not enforce the order.  He sought some assistance from his supervisors who had told him that the order was too old, although it was not that old.  And that they needed something more recent.  

So the Native Village went to the Superior Court and obtained a writ of assistance.  The Troopers acted upon it and Mr. Tagg left town.

That would’ve been the end of the story, but for the fact that the State of Alaska decided to get involved and they decided to get involved in a particular way.  
Rather than enter any sort of appearance in the case, they wrote a letter to the court.  And in the letter to the court they said, look you goofed up; you don’t have any right to pay comity(?) to respect a tribal court’s judgment and we’re not going to mind your writ of assistance anymore.  I’m going instruct according to the Assistant Attorney General who wrote the letter, I’m going to instruct the State Troopers not to mind these writs of assistance.  
Judge Mahallski got a little uptight about that.  He ordered the Native Village to show cause why the injunction shouldn’t be set aside.  There was a whole lot of litigation that flew out of that.  
The upshot of which was the Native Village of Perryville prevailed.  Judge Mahallski did hold in fact that the Native Village of Perryville had every right in the world to banish Mr. Tagg.
They had every right in the world to expect that the court would give them comity.  

And they had conformed in every possible way with the basic requirements of due process; this required under the Alaska Supreme Court teachings including Baker against John.

The upshot of that – I think what that story teaches you is several things.  First of all, I think that what I have discovered in my work is that within Native villages there is a very strong respect for the law.  There’s a strong respect for the traditional Native law; the law of restoration; the law that folks can become better, they can make atonement.  They don’t need to be shoved off to a jail to do that.

And there’s another lesson that comes out of it, which is that the State of Alaska does not respect Native traditional law.  In contrast to what I think is a prevailing view within Native villages, the State law is respected.  

I’d suggest to you that perhaps one of the greatest barriers that we have in this State is recognizing that Native courts—Native tribal courts and Native traditional law is entitled to the same degree of respect as State law is. 
 I think that there has been some discussion today.  I thought that Mr. Johnson did a good job of discussing within our system of federalism that there are in fact three sovereigns.  And certainly each tribe is a sovereign within our State government; within territorial jurisdiction of our State.

What I think needs to happen and perhaps its endemic—perhaps its systemic within the political contours of the State of Alaska, is that there is a failure on the part of the politicians, perhaps on the—certainly on the part of the executive branch to recognize that Native traditional political structures including its courts, are entitled to respect.
I think the case also teaches that the Alaska Superior Court System and certainly Judge Mahallski and I would take it beyond that, does give comity to Native traditional law into Native traditional systems.  

Another thing I think is important here is that the State completely overlooks what is I think a very significant part of federal law, the Violence Against Women Act which is codified in 18 USC 2265, I believe.  
Under 1822 18UCS 2265 A and B, __ourts whether they are State or Tribal are to give commoty to the protection orders issued by other courts whether or not they are State or Tribal with respect to activities including banishment orders that arise out of bad acts on Native lands.  
The State has a difficult time, I think with the concept of Native lands because its kind of stuck, if you will, back in the termination policies of the 1950’s and PL 280.  But the problem is that the new--I think the Federal law recognizes that there is a difference between the old Indian Country which the Supreme Court which more or less did away with Venetie in the concept of Indian lands which is a vibrant sort of concept.  

And I believe in every village there are Indian lands.  There are town site lands; there are allotments and those certainly constitute Native lands.  I think in villages there are also Native lands that would—that ANCSA lands would be Native lands.  

So there’s a—I think there’s a platform to build on.  And I think that one of the platforms that I think has been provided by Federal law is the Violence Against Women Act.  I think that the traditional feature of banishment works well with the Violence Against Women Act.  And I think that most villages are becoming aware of it.

I’d did provide some written comments as well as the written testimony.  So that’s what I have.  I thank you for your time.

BURGESS:
Thank you very much.  Wait.  Let me see if there are any questions for you from the Commissioners.  And I’m not seeing any hands.  Well I’m sorry.

_______:
Sam, do you think that the notion of Indian lands ________ to provide a basis for tribal court _____ a territorial based jurisdiction?
FORTIER:
Well first of all, I don’t think its necessary for a tribal court to have territorial jurisdiction.  I don’t think it ever has been in the whole history of the United States.  And it certainly hasn’t been…..

________:
I didn’t mean to imply that I….

FORTIER:
Okay.  Well that’s—It’s a touchy area.  

________:
Yeah.

FORTIER:
Because that’s an area that the State is taken as an attack in the past on the whole issue of tribal jurisdiction.  I do think that Indian lands does form a predicate to certain enforcement activities under the Violence Against Women Act.  And I do believe that there are Indian lands in Alaska with—because I believe that that’s a broadly defined term.  So yes I do.  

BURGESS:
_____.

__________:
I just had a quick question because you kind of rolled over this and I didn’t catch a real clear sense of what happened here.  
You said that the State of Alaska sent a letter to the court saying you goofed up, you shouldn’t be issuing writs of assistance in that situation.  And then you went on to say that the court had found that Perryville had every right to banish—What was the process that happened in there?  

FORTIER:
Okay.  The process of what happened was after the State letter was received by the Judge, the Judge issued and ordered Perryville to show cause why the court should not dissolve the injunction.  
In Perryville—Well I think a fairly strong brief in defense of the court’s injunction as well as in defense of the court’s position.  Perryville was joined by a number of elite __ as well, including Alaska Legal Services Corporation, Bristol Bay Native Association and a Statewide Women’s organization.  
The State responded and Perryville had one more bite on the apple itself and then the Court issued its ruling which was the injunction stands. 

They certainly had a ____ to recognize Perryville’s order.  

_____:
Just a quick question to follow-up to that.  The State’s position when they responded was what?

FORTIER:
The State’s position was, first of all this case arises out of Indian Country.  Since there’s no Indian Country in Alaska, the Tribal Court doesn’t have jurisdiction because in order to have jurisdiction you have to have territorial jurisdiction.  Kind of the issue of—The issue that was raised just previously that I reacted aggressively to, which I apologize for.  

But I mean, that was one of the issues.  

Another issue was that there hadn’t been the appropriate standard of due process.  And I suppose the third one is that maybe villages don’t exist.  
In any case, what I took it from it was there was a complete disrespect for what Perryville was attempting to accomplish and I don’t think that’s conducive.  

________:
Let me go ahead and ask a question.  I definitely see your idea of distinguishing Indian lands, allotments, town sites and ANCSA lands independently from the legal definition of Indian Country that came out of Venetie as a notion for issuing a banishment order providing that territorial jurisdiction.

There’s like a banishment you’re inheritenly talking about—an ordinary line that that person cannot cross.  So my question for you is what do you think the outcome might have been if Mr. Tagg had not been a member of the tribe?
FORTIER:
Well I think what you’re asking me to do is to say that tribes may not have jurisdiction over none tribal members within their areas….

_______:
Yeah.  I’ll…..

FORTIER:
Of jurisdiction.  And I would disagree with that.  I think the factors in case that came out of the Eighth Circuit within the last year called PENN against the United States which holds that the Tribe’s do in fact have jurisdiction over non-tribal members with respect to activities that take place within an Indian community.  

I think that there’s no doubt that Perryville for instance is a Native community.  So assuming that Mr. Tagg was not a member of the Tribe, I think the Tribe--hypothetically the tribe could have stilled forced him to leave because of dangers he presented.  I think that the Violence Against Women Act would support that too because its not member dependent.  

_____:
Okay.  Thank you.

FORTIER:
Okay.  

BURGESS:
Any other questions?  Commissioner Bullard.

BULLARD:
Would it be possible that I could get a copy of—have you submit a copy of that legal ___ that ____ versus…..

FORTIER:
Sure.

BULLARD:
The United States _______.

FORTIER:
Yeah.  In fact I think in my written testimony I cited the case well.  But yeah, I can submit it in the future.  

BURGESS:
Well thank you very much.  Thank you very much.  
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