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Okay.  My name is Nirven Moens.  I’m a civil engineer, University of Alaska Fairbanks graduate with some journalism background.  I’m originally from Delta Junction.  I’ve traveled through much of the State working on federal construction projects and disasters.  I also helped Howard Rock on the Tundra Times for a semester.
My wife is also from Delta and she spent three semesters at Copper Valley High School.  

My concern is that this Commission may focus too narrowly and fail to provide true justice for bush Alaska.  A tribal court can help when the matters are within their jurisdiction and they usually don’t fall for the legal fiction that common sense is somehow unconstitutional.  

However when there’s a legal dispute between an urban resident and a rural resident, the bush Alaska resident has to deal with the regular justice system.  And unfortunately the State of Alaska is failing to provide full justice for bush residents.  

Granted there are a lot of very good magistrates and lower level judges out there who are working hard to make sure that the bush resident gets a fair shake.  Your problem is that the world at the top level management of the legal system sometimes thinks that the world begins at the bar association and ends at the Matanuska and Mendenhall Valleys.  

Whether it is Native or White, the rural resident often feels as though the odds are two to one; the rural resident against the urban resident AND the legal system.

The rules of the legal system have basically been written for the urban setting and often make as much sense for the rural situation as spike heels on the tundra.  For example, let’s look at the impacts of the time limits for motions in superior courts which handle larger cases and are located in the large and medium cities in Alaska.  

Basically these limits are based on what is reasonable for urban attorneys.  In the city, the attorney’s courier service picks up the material from the court, the attorney has full time to work on the document and his secretary can leave the office at 4:00 p.m. and file it at the court on her way home.
Even if the document’s mailed, it goes directly to the office or it goes to the post office box which is accessible about sixteen hours a day.  

When a document is mailed to the bush, it’s a different story.  The court provides a minimal mailing time, which is enough for one way if everything goes right.  If the mail is delayed or the person misses the post office pick up for the day, that time counts against the time available for pulling in the response.  

In one case, a letter from Fairbanks to Tok, which is a two hundred mile direct truck route for the postal service, took ten days.  The response was due back in Fairbanks the day it arrived in Tok.  

In many rural post offices, the box is not just the counter—are available for only nine hours a day – maybe two or three hours on Saturday and there’s no individual delivery.  All mail has to be picked up at the post office.  

Then there’s still the problem of getting the response back to the court.  If it’s mailed back, the mail time from the rural resident to the court counts against the time limit for preparing the documents.  And the rural resident has to guess how long he has to get it back.  If the mail plane is grounded because of weather, the document will be late.  

In some communities it is possible to drive.  At forty below, if you don’t slide off the road due to ice; run across the road because of a white out or run into a moose, you might be able to get to the court before it closes at 4:30.  

In the meantime, the attorney is working on the document in his warm office until 4:00 o’clock.  

Does the judge care?  No.  I’ve seen one of their responses from a judge on this matter.  

The judge thinks that everybody has the same amount of time.  Why does it matter if a document is on a computer screen in the urban attorney’s office and the mail bag for the bush resident?  They still have the same time, so they have equal justice.  

The judge commented that the defendant did not have to risk their life to drive the motion back to the court.  She had the option of mailing it in time to meet the deadline.  Even though in at least one case the judge was already aware of, the document had not gotten to the defendant until that deadline.  

And one rural resident requested permission to fax the documents to the court following up with the official signed and notarized copies.  The judge refused.  Her excuse, the court did not have the resources to take the documents off the fax.  However, the court has the resources to accept the motion for late filing, plus the plaintiff’s opposition to that motion; plus the defendant’s reply to that opposition.  They can’t handle one fax, but they can handle three mailed documents, plus they have the time to approve that extra motion.  

Well there are solutions.  Besides the faxing, there could be electronic submittals.  And this is one where a tribal court or other rural system could help the rural resident in dealing with the urban courts.  The electronic signatures are legal under federal law.  In some ways, they are better than the regular signature.  Because they’re instantly detected if somebody’s made an alternation in the document.  
With a regular signed document, its possible to pull out page three and substitute another document that says now in place of not and slip it back and its very hard to detect.  

Another advantage of electronic submittal is if they go by e-mail, you can set up an address system or subject filtering system that atomically directs the documents to the appropriate case file.  But apparently that’s too advanced for our court system.

But the situation gets worse.  The rural defendant has to reply within a very short time period.  Well when does that period start?  Your attorney can submit a motion at any time.  As for the stuff from the court, there’s no way of telling.  

The Fairbanks court has taken more than four months to start on a motion.  It has taken a full week just to get the document mailed out after the judge signed it.  It took them six weeks just to distribute a document within the court building to the appropriate recipient who was named in the address.  

And yet the bush resident is expected to be continuously available.  You need to get to the fish camp so you can eat this winter.  Tough.  You need to stay in town to check your mail.  
If you don’t respond to a motion because you weren’t available, the judge will rule against you even if the motion is obviously invalid.  The basic quote is, since you didn’t respond to the motion, it is assumed you did not object to it.  

And of course, the rural resident could get his own lawyer or can he?  To get a lawyer, you generally have to have five thousand dollars up front.  Now who in the bush, except the local bootlegger, has five thousand dollars sitting around?  

Then you have to get to the attorney.  Now if you’re in Northway, Tetlin, Tanacross or Mentansta, you’re lucky.  You have one attorney available one afternoon a month in Tok.  That’s you’re access to legal services, unless you drive to Fairbanks.  

Off the road system, you have to fly into some place like Fairbanks or Bethel.  Or you can go pro se.  And that’s known to some judges as, he’s not a lawyer I can ignore him.  A personal injury lawyer, not a business lawyer handling a business law case -- claimed that a coerced contract was equity not calling for a jury trial.  The pro se defendant brought out the Alaska jury instructions which clearly tells jurors that if certain conditions exist and the contract was coerced then the jury is to rule the contract invalid.  The judge denied the motion to the jury trial.  
To show a few experiences by pro se ____, I know.  

First, a couple stopped paying on their resident lots after it developed sink holes due to melting permafrost.  The seller sued to repossess.  The couple counter sued for fraud.  In this case, the couple asked me about the one word that had been on the engineer’s layout for the subdivision, but was not on the copy shown to the purchasers.  The word was carsed.  Geology 101: Carsed is sink hole territory.  It’s named after a German limestone area.  It’s like those ford areas where the roads or the houses fall into the holes.  

In Alaska the normal situation’s called thermal carsed or noting permafrost.  Now this was an open and shut case.  The developer had concealed the information.  But the couple had to fight in court for two years and almost lost their home several times before the developer finally settled.  

Second, a woman who was legally an Alaska Native got a traffic ticket.  Her father, a White man, posted the bond for her to appeal the tickets.  When he did that, he took the option where the money could be released to the defendant if the case was dismissed rather than him having to pick up the money.  
The magistrate court dismissed the charge, but kept the money that was posted to pay for the fine.  The woman objected.  So then the court agreed to return the money, but they insisted that the Caucasian father pick up the money.  They would not release it to the Native woman.  

And third, a judge referred to a pro se defendant’s specific complaints and affidavit as vague accusations even though she had specific accusations—specific violations of the law and they were supported by the affidavit of a second person.  If the same judge gave full faith to two affidavits from the plaintiff which were submitted through her attorney even though both affidavits contained at least one lie in each affidavit that was directly proven to be a lie by documentation that had been submitted by defendants.

In one document the plaintiff made a statement that in an earlier document from a previous attorney for her showed that her story before then was completely different but she had changed her story because the new story gave her better bargaining power under contract law.  

And fourth, the silma(?) conference involving a pro se defendant, the court mediator sitting on the bench in court robes gave a specific legal ruling that caused the defendant to make massive concessions because the ruling said that the defendant had already lost the case.  Yet, attorneys and real estate agents have since told the defendant there’s no such precedent.  The Selma(?) ____ in the case refuses to say what that precedent was.  The court mediator made the statement that her practice is to notify participants; that she does not provide legal advice.  She said that is her practice.  She did not make the statement that she had done so in this particular case.  
And fifth, plaintiff’s attorneys made major changes in terms of a settlement agreement.  The pro se defendant objected to the changes.  The judge admitted that Alaska law requires a hearing if there’s a dispute to the terms of the settlement agreement.  

Then the judge denied the defendant the hearing.  The one that she already admitted was required. 

BOTELHO:
Excuse me, Mr. Chairman. Can I ask a question?

BURGESS:
Yes.  

BOTELHO:
Going through each of these examples of pro se litigate problems – what do you see as problematic solutions that bear on our charge in improving rural justice. 
BURGESS:
And perhaps before you answer, sir, if you could try to wrap up….
MOENS:
Yeah.

BURGESS:
The substance of your presentation in about five minutes so we can reserve some time for questions.

MOENS:
Okay.  Yeah.

BURGESS:
But I also wanted to let you know that if you have more extensive written materials, we would welcome those as well.

MOENS:
Okay.  I’ve just got one more example.  

BURGESS:
That’s fine.

MOENS:
But this one is the most serious.

BURGESS:
Okay.

MOENS:
In reviewing a case filed for a pro se defendant, I discovered that the plaintiff’s attorney had provided the court with falsified evidence.  The attorney substituted documents that were similar to the correct documents, but were not the same.  The original documents would have shown the attorney had made false statements in his pleadings.  They would have also verify some accusations by the pro se defendant.  

And one of the substitutions were not even made to benefit his client but was made to protect the attorney against the motion that he’d be held in contempt of court.  
My question is why would an attorney even consider such an action unless the court system is so broken that he thought there would be no consequences if he pulled such a stunt against the pro se defendant?  And I’m not kidding.  I just found this incident and I’m welcoming any suggestions about where to contact in the law enforcement community.  

So the basic problem is the Alaska Legal System does not provide equal access to justice for the rural residents, Native or White.  And no matter what you’re doing looking specifically at the rural system, you also need to get this interface when they have to deal with the urban system.  

Because you can make it easier to handle the intertribal adoptions, but that doesn’t matter if the biased legal system in the city takes away their home.  

BURGESS:
Are there any questions by any of the Commissioners?  Commissioner Justin.

JUSTIN:
I don’t know if my question is a question.  But I first wanted to thank you for the testimony.  I appreciate hearing your presentation.  On example four, you mentioned something about the court appointed mediator.
MOENS:
Right.  

JUSTIN:
Is that the term?  Mediator?
MOENS:
Right.

JUSTIN:
I guess my question is this mediator, is it part of the court’s responsibility to provide a mediator?  Or how does that work?

MOENS:
I assume that the conference – This was held with the plaintiff and defendant in separate rooms; the mediator acted as a conduit between the two.  In this particular case—Not saying she was relaying information from the plaintiff’s attorney, she made this as though it were her own opinion as a court official that the defendant had absolutely lost the case.  

JUSTIN:
I guess I’m just a little bit confused about how the mediator was appointed in the case.
MOENS:
It’s…..

JUSTIN:
I’m familiar with cases where there’s special ________ and I’m familiar arbitration proceedings with the court system in general and this one just kind of struck me as being….

MOENS:
It’s a Selma(?) conference where the two go in to negotiate.  In this case, the judge appointed a court official to act as a go-between between the two parties.  

JUSTIN:
Oh.  Okay.  That makes sense.
MOENS:
So was appointed by the judge.  
BURGESS:
I guess in response to the question which I think is not just a rhetorical question.  But a ______ question.  At least I took it that way as to—how to respond to what appears to be fraud in part of the attorney….

MOENS:
Right.  

BURGESS:
There’s probably a couple of options that come to mind, first, there’s always the bar association which can look at it and take some disciplinary action if something like that had been done.  And then there would have to be some—if a crime had been committed, there’s got to be some sort of investigation by a law enforcement agency depending upon where it occurred and depending upon the circumstances ___ state court ___, I assume would be the State Troopers.    

______:
Yes.

MOENS:
Yeah.  The question is if it involves interstate commerce, is there any federal jurisdiction?
BURGESS:
Well that really depends.  I mean there could be—usually in a circumstance like that, it would have to involve wire fraud or mail fraud.  So if a fraud like you’re suggesting had occurred and something in the mail or fax – there’s always the potential that a federal statute could apply.  

MOENS:
Okay.

BURGESS:
In which case the law enforcement agency you would want to speak with is the FBI.  

MOENS:
Okay.  

BURGESS:
I hope that helps give you a couple of suggestions on where you might want to look.

MOENS:
Right.

BURGESS:
In regard to—Also some of it depends upon the facts of what was involved…..
MOENS:
Right.

BURGESS:
And what type of case and where it was.  

MOENS:
Right.  Because this particular case said there was a dispute in the settlement agreement.  Basically the defendant argued that the plaintiff had rejected the settlement agreement because it was so far out of line.  The original document—Well his response indicated he sent the information for review and the documents were marked as a draft.  The original letter said there should be no dispute is the terms please sign the return.  Obviously, very different as material impact on whether or not you consider the original settlement agreement to be valid or made unilateral change to it.  Okay.  

I see two problems here.  One overall—One is that the court rules need to make allowance for the fact that the rural situation is not the same as the lawyer walking down to the court house.  It’s simply a matter of being there and the fact that the judge seems to think that you have equal access because you can mail it back to the deadline when that gives maybe one or two days, if you’re lucky to be certain that it gets back in time.  And there seems to be an attitude problem both against rural and pro se, that does need to be addressed by the court.  The problem is the people who evaluate the judges now, none of them have those particular interests in mind.

BURGESS:
Well, I’m just—Let me ask a question of Commissioner Botelho.    Is there some state judicial—some appropriate State Judicial group that might be an appropriate group to contact if one were concerned about expressing concerns about the level of sensitivity to rural residents in having to deal with some of these practical litigation problems?  
BOTELHO:
I think it’s an appropriate issue to write directly to the Chief Justice.  The Chief Justice service as the Chief Administrator for the Court system as well.

MOENS:
Yeah.  The problem is if you’re dealing with a case involving a presiding judge appointed by the Chief Justice, he’s in some kind of a conflict of interest because he has indicated special trust in this individual.  

BOTELHO:
Nevertheless, under a doctrine called rural necessity….

MOENS:
Yeah.  

BOTELHO:
There’s only one person who can speak ultimately for the administration court.  

MOENS:
Right.

BOTELHO:
So that is constitutional and delegated to the Chief Justice of the Court System.  Well the Chief justice is not going to deal with a case specific issue that is pending…..
MOENS:
Yeah.

BOTELHO:
Since it might come up.  You’re dealing with a systemic problem of concern about rural and per se….

MOENS:
Yeah.  

BOTELHO:
Parties.  To the extent that you can speak to that in broader terms…..

MOENS:
Right.

BOTELHO:
There’s no reason that the Chief Justice—Again, it won’t be just the Chief Justice—that’s where it’s direct to.  

MOENS:
Yeah.

BOTELHO:
He’ll have others presumably working on it.  But that’s the place to lodge your concerns about the system.

MOENS:
Okay.

BOTELHO:
That’s what I would recommend.  

MOENS:
Okay.

BURGESS:
Any other comments or questions by the Commissioners?  Well sir, I want to thank you very much for your testimony.  Again, I want to remind you if you have some written materials you wanted to give to us now or at some later date; we would welcome those as well.
MOENS:
Okay.  I have my notes here.  But I probably should clean them up a little bit before I send them in.  

BURGESS:
We look forward to receiving those.

MOENS:
Okay.  

BURGESS:
Thank you very much.

MOENS:
You’re welcome.  

END OF STATEMENT
