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My name Mike Walleri.  I’m a private attorney here in Fairbanks with a fair amount of experience working in rural Alaska on various issues including tribal court development, VPSO program development, local option development and a few other things.  
You guys have a big issue in front of you and very complex and unfortunately terribly, emotionally charged, politically charged.  And I want to express my appreciation for you guys taking with the issue.  
A couple of things that I want—basically I wanted to mention four points and as I was listening to some of the testimony issues – just kind of kept popping up.  I’ll try and keep it down.  

First of all, the tribal court—The desire for tribal courts has a source and I think it’s important to take a look at why tribal courts became very popular.  And one, oddly enough was funding.  

If you take a look at money since the LEAA program went out of business back in the 1970s, there’s very little money; federal money coming in for—until VAWA—very little money coming in for justice programs and systems and that has caused some real problems for rural outreach.  It’s always been a real problem in Alaska with justice system reaching out into rural areas.  Interestingly enough, tribal courts were—Because of funding eligibility of tribes, they were able to bring money in to address problems that the State system could not address down at the local level; down at the small village level.

And I think it’s real important because it’s going to be kind of a constant theme that I think you’ll hear about—about the problems rural justice and they really relate to funding.  

Even today under VAWA, trying to get money into rural Alaska to address rural Alaska justice issues--Funding eligibility.  Tribes are competitively better situated to bring money into Alaska.  Why?  Because they are competing against 254 tribes in the Lower 48.  Alaskan tribes constitute somewhere around one half of the tribes in the US and they constitute a significant amount of money for a significant population base against the National Indian base as opposed to Alaska on a population base or on a community base cannot compete outside of the tribal system.  And it goes across the board for all kinds of things.  For example competitive grants for small cities.  Alaska cities generally cannot qualify and compete nationally without somebody like Senator Stevens stuffing money in the budget and we all know that.  

So tribal eligibility; funding eligibility is a real important issue.  That’s one of the reasons why people started looking at tribal courts back in the 70s; late 70s, early 80s.  

Access to courts.  If you take a look at the system, the best thing that we have in terms of rural outreach is magistrate courts.  But for the majority of the 220 villages Alaska, they don’t have local courts available to them.  And in order to have access to those courts, you have to spend money to get on a plane and go in and that’s how you get access.  This is particularly a problem with domestic violence because women living in rural communities, which are—and I shouldn’t say just women because it’s as we are seeing with some of the statistics, men are coming up in terms of the percentage of victims.  They just don’t have access to the State courts for—And you need something locally and the tribal courts can fulfill that.  

Bias.  When I first started working in Alaska as a lawyer, we were documenting sentence variations of 354% relative to Native.  As a result, the State of Alaska stopped funding studies into that area.  And basically announced that the bias problem was solved.  It never was.  It never will be.  And as a practicing attorney I can tell you right now, if I have to put a Native witness on the stand and I have a choice of putting that witness on the stand here in Fairbanks against looking at an 85% to 95% non-Native jury or if I can put them on the stand in Fort Yukon, where do you think I’m going to put them?  It’s going to be Fort Yukon.  There’s a lot of bias and it’s not just in the judiciary; it’s also in the jury system structure.  
The jurisdiction.  Local Option laws—If we remember to take a look at -- the State of Alaska refused to actually deal with liquor licenses.  It wasn’t local option laws until it was the tribes that came in to basically implement Federal Indian liquor laws and it was only after that that the legislature started looking at local option laws.  Interesting bit of history.  

The other thing is what is the goal of the justice system?  Most tribal courts are focused on restorative type justice.  In trying to make a person who is deviant from the community standards, not deviant as opposed to isolating them from the community to protect the community.  That goal has to be examined.  And what’s interesting is that we have lots of experience or experiments in the State court looking at restorative justice.  I think its something to look at in terms of a goal of your justice system.  

Actually I’m going to probably take up too much time.  I’ll skip over the stuff.  I want to say just one thing about my favor topic which is alcohol.  I think you’ve heard a lot about it and I’m going to suggest a very controversial proposal to you.

I currently am involved in a case in which—I represent a grandmother who has five children; all of which are FAS.  We looked at the idea and I occasionally take on controversial cases that may not—that challenge an existing system.  And the grandmother asked me whether or not I would be willing to seek a protective custody order of mother to prevent her from having a sixth child.  And I talked to the Attorney General’s office here and we talked about it.  I could not get the Attorney General’s office to support that petition.  As a result there is a sixth child now.  FAS.  I think it’s worthwhile to take a look at protective custody or some other preventative mechanism to deal with the FAS system.  Almost everybody in the justice system dealing with the issue will tell you that they would love to see a preventative mechanism to deal with FAS.  Everybody is scared to death because of the abortion issue.  
I think one of the most interesting things that you could do when you’re looking at somewhere around 24% to 25% of all Alaska Native children born here in Fairbanks have FAS or FAE complex.  I think it would be the biggest thing that you could do is take a look at providing some kind of preventative prophylactic device for FAS.  

Any questions? 

BLATCHFORD:
Thank you, Michael.  Comments?  Questions?

JUSTIN:
I have one question.  I appreciate your coming before us.  
You mentioned the population’s whole hearted grasp at tribal courts.  I have a little question on funding.  In your experience, is it true or mostly true that tribal courts provide one of the better mechanisms for matching federal funds in terms of attracting federal funding?

WALLERI:
That’s a two part question.  One in terms of eligibility and then attractiveness.  The first answer is no.  As a funding—Most funding coming in does not require a match coming into the tribal courts.  There is no funding coming in to rural Alaska from the federal sources to provide community level for small villages’ justice systems.  None.  It’s all—The only money coming in and its very small is coming in for tribal courts.  
The second question is, is it the best?  My experience is, is that if you take a look at the State system in rural Alaska that does exist and as a magistrate system and a tribal court system, I think you’d find—I think a rough comparison is that they both have—are substandard primarily due to a lack of accountability within the State magistrate system and within the tribal courts.  A lack of funding within both.  
But particularly the problem I think for the tribal courts is the resistance and the litigation going on in the tribal courts that actually consume questions about challenging the tribal existence and that type of thing which consume a tremendous amount of resources and they really don’t resolve the issue.  A good example is a case that I’m involved in Sit versus Felix in which basically the parents reached an agreement over a year ago and the litigation continues.  And we’ve got a child whose been taken care of, but the litigation is continuing.  It’s very burdensome to the families and to all of the other litigants.  
So the tribal court has that one disadvantage in terms – very expensive to defend.  But the accountability, level of training in both the tribal courts and in the State magistrate systems is woefully—it is woefully inadequate.  
JUSTIN:
Thank you.

BLATCHFORD:
Thank you, Wilson.  Gail.

SCHUBERT:
You mentioned bias in the judiciary and jury systems.  Is there a solution?  

WALLERI:
I don’t see one.  Let me give you a good example.  Again in the Sit Versus Felix case.  Actually I’ll send a copy of this in -- a copy of the pleading in which we detailed what the tribal court did and what the State court would’ve had to do under exactly the same pleadings filed.  The result was that the tribal court did exactly the same thing.  The tribal court decisions however were subject to comedy as opposed to—there would be no question if the State court had done it.  It would have been full faith and credit applied in the custody dispute.  
Nevertheless, the court reserved for trial all of the substantive issues which would have—and switched the burden of proof from—Basically while a tribal court did everything the State court did, this burden of proof under comedy switches so that there’s no bias in favor of what the tribal court did, even though the tribal court did exactly what the State court would’ve done under the exact same circumstances.  
So the net result is that there are some things that we could do to address the bias within the judiciary and that is to change the burden of proof, if you will, relative to the enforcement of tribal courts to place the burden of proof on the party that actually challenges and that means changing it over to a full faith and credit as opposed to a comedy.  
In terms of the jury pool selection, I don’t have a whole lot of suggestions other than a couple of things and that has to do with the jury draw pool.  
At the current time, the rural outreach for jury draw pools or for the jury draw is confined to the rural areas.  So for example, let’s say you have a superior court case getting rise in Fort Yukon and it’s a jury trial.  That case will be tried by a totally White jury here in Fairbanks.  Almost guaranteed.  You may get two or three jurors who are Native, possibly.  And so it’s at that $100,000 limit, so what we see now is that if your claims are under $100,000 and the case arises in a rural setting, you do get a rural community bias.  However if its over a $100,000 you can an urban bias in all cases and so I think to the extent that you’re trying to have a jury pool that is reflective of community standards, there’s a real problem in terms of—if this was a due process issue, it would be a real problem in rural Alaska because its that $100,000 limit that prevents you from even having a trial in rural Alaska except in the centers that have superior courts, which is limited to the second judicial district in Bethel and Kodiak.  ‘Kay.
SCHUBERT:
Thank you.

BLATCHFORD:
Thank you, Michael.  Thank you very much. 
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